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Dear Readers,

A new position (“state counselor”) was created for Daw Aung San Suu Kyi which commentators
compare to that of a prime minister. The military MPs voted against the law, but NLD’s majority in both
chambers made sure that it was passed on 6 April 2016.

The Ministry of Electric Power and Energy will be headed by U Pyaw Myint Htun and the Ministry of
Education by U Myo Thein Gyi, despite it having been originally announced that both ministries would
be headed by Daw Aung San Suu Kyi herself.

The long-awaited Mobile Financial Services Regulations were issued by the Central Bank on 30 March
2016. Please find a detailed analysis inside this newsletter. An English translation of the Regulations is
available on Central Bank’s homepage.

For the benefit of our readers, we have also included an English translation of the 2016 Shops and
Establishments Law, an important piece of labour law legislation from early this year.

Our office is closed for the Water Festival holidays. We will open again only on 27 April 2016 as Nyein
and | will be going to Vietnam on a business trip.

We trust that you will find this newsletter useful and hope that you will enjoy reading it.

HAPPY THINGYAN!
Sebastian Pawlita Nyein Chan Zaw
Managing Director Director
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Press review (4 - 11 April 2016)

Rare Arbitration Council win for factory workers: http://tinyurl.com/hnanuyl

Central Bank halves departments: http://tinyurl.com/og6g6x5

MIC issues ‘ominously broad’ foreign investment restriction: http://tinyurl.com/zdyvifs

This article refers to recent MIC Notification 26/2016 which contains a list of businesses in which
foreign investment is restricted. It quotes advisors criticizing certain passages of the Notification
as giving the MIC new power to arbitrarily deny foreign investments. However, this is wrong.

The Notification prohibits “economic activities endangering watershed forests, religious sites,
traditional worship sites, farm and grazing lands, water resources”. While this prohibition was
not in the previous notification, it was contained in a prior notification in force from 31 January
2013 to 13 August 2014. As far as is apparent, no investment was ever denied on these grounds.

Furthermore, the Notification states that “business activities which are not contained in this
notification may be carried out as 100% foreign-invested business except business believed by
the Commission to require permission of the relevant ministry”. The “except...” part was not in
the previous notification, but it has always been the practice of the MIC to advise investors to
obtain a recommendation letter from the relevant ministry first if it knew the ministry to have a
policy at odds with the official notification. While this is not ideal, it is not a new difficulty and
investors and their advisors have learned to live with it.

DICA to track foreign investment actually disbursed in the country (at the moment, there are
only statistics of promised investments): http://tinyurl.com/zhvrn72

‘State counselor’ law approved: http://tinyurl.com/zr2xmss

Two new cabinet members announced: http://tinyurl.com/zd34zra
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Central Bank’s new Regulation on Mobile Financial Services

Mobile financial services in Myanmar

It is estimated that less than 10% of the population in Myanmar have a bank account. Reasons
for this low figure include a lack of trust in the banking system following the collapse of several
banks in 2003, the fact that people feel safe to carry cash as there is not much robbery and theft,
and a lack of bank outlets in rural areas. For banks, it would simply be too costly to try to serve
customers in the entire country through traditional brick-and-mortar outlets.

Money transfer services through mobile phones are now a viable alternative as a sizeable
portion of the population now own a mobile phone. The customer deposits money with a
participating shop, thus creating an account, and transfers money by keying in a PIN on his
phone to authorize the service provider to arrange a pay-out. Or the participating shop, upon
receipt of a deposit, creates a code with which the recipient can withdraw money from another
participating shop.

Telenor announced that it intended to offer mobile financial services for “a segment that will
not be served by the banks in general because the cost will be too high”
(http://tinyurl.com/zvsq589). The company has since formed a joint venture with Yoma Bank

and started offering its products to the public under the name Wave Money
(http://tinyurl.com/zs6dhud). Other providers of mobile financial services are myKyat
(http://tinyurl.com/hhu2xut) under a license held by First Private Bank, 663 Mobile Money
(http://tinyurl.com/hxdm7ek) under a license held by Myanmar Citizens Bank and Myanmar

Mobile Money (http://tinyurl.com/zn5mywo) under a license held by Innwa Bank.

Analysts point out that mobile financial service providers have to compete with established
money transfer systems such as post offices and the traditional hundi system in terms of pricing
and customers’ perception of their trustworthiness (http://tinyurl.com/zj8qqgaz).

Money transfers through post offices seem to cost 0.05%-0.5% of the amount remitted, and a
hundi remittance seems to come at 1%-2% - in contrast, the Telenor/Yoma Bank joint venture
Wave Money charges 1.6%-9.5% for a money transfer (calculated according to figures available
on Wave Money’s homepage). Yoma Bank, in contrast, charges only 0.005% plus Ks. 500 for a
bank remittance through its brick-and-mortar outlets (http://tinyurl.com/jcyuwbk).

Furthermore, a quick survey among Myanmar acquaintances (all modern, educated people)
revealed that some had the vague feeling that their money might “disappear in cyber-space” in
a mobile transaction.
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Nevertheless, it is expected that mobile payments will grow, with Telenor/Yoma Bank having an
edge over their competitors as their brands are known throughout the population. Growth may
very well first occur more in comparatively wealthy, urban areas rather than the poorer
countryside as customers in the former may be more able and willing to pay for the convenience
of mobile payments (no need to queue in order to pay a bill).

Further reading: Supporting Digital Financial Services in Myanmar, a report from December 2015
compiled by, amongst others, USAID (http://tinyurl.com/hp2jnhm).

The Regulation on Mobile Financial Services

The Regulation, issued by the Central Bank on 30 March 2016, allows mobile network operators
and non-bank financial institutions (i.e. entities registered with the Central Bank under section
20 Financial Institutions Law 2016 such as finance companies) to apply for a license to provide
mobile financial services. Previously, such services could only be offered by banks and financial
institutions. Analysts predict a beneficial impact from the inclusion of non-bank players as banks
in Myanmar seem to lack the capacity to develop the digital financial services market to its full
potential. However, it remains to be seen to what extent foreign financial services providers can
participate as no foreign entity is, as of now, licensed as a “non-bank financial institution”.

The Central Bank has uploaded an English translation of the Regulation on its homepage
(http://tinyurl.com/h5juoeg).

The most important aspects of the Regulation are as follows:

. Mobile financial services providers may deal only in kyats. The allowed services are:
opening and maintaining accounts; cash-in/cash-out transactions; money transfers
between accounts; domestic payments between individuals, between the government
and individuals, between businesses and individuals and between businesses and
businesses; any other transactions allowed by the Central Bank from time to time.

= A mobile network operator or non-bank financial institution desirous of engaging in
mobile financial services must set up a company “solely for the purpose of carrying out
mobile financial services” with a “minimum capital” (presumably, minimum paid-up
capital) of Ks. 3 billion which must then apply to the Central Bank for a registration
certificate to provide mobile financial services. The application requires a no-objection
letter from the Ministry of Communication and Information Technology (now: Ministry
of Transport and Communications) in case of a mobile network operator and a no-
objection letter from the “primary regulator of that entity” (i.e., the Central Bank itself)
in case of a non-bank financial institution.

-4 -
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A commercial bank seeking to conduct mobile financial services must apply to the
Central Bank for product approval. The provisions of the Regulation also apply to
commercial banks in so far as they do not conflict with the Financial Institutions Law.

The Central Bank has the power to prescribe the “range of the fees and charges” that
may be imposed by a mobile financial service provider.

The mobile financial service provider may appoint agents (individuals or companies) and
must provide comprehensive information with regard to the agents to the Central Bank,
e.g. the due diligence policy and procedures for choosing the agent and a risk
assessment report. Mobile financial service providers are barred from imposing
exclusivity clauses on the agent; they are liable for the actions of their agents.

The Regulation requires full transparency vis-a-vis customers as to fees, services
provided, terms and conditions, agents used, etc., and obliged the mobile financial
services provider to enter into a written agreement (either on paper or in electronic
form) with every customer for whom it opens an account.

The mobile financial services provider has to implement a minimum system of internal
controls to assure sound management, prevention of money-laundering and of the
financing of terrorist activities, recovery in case of disasters and an effective audit
function.

Extensive record-keeping and reporting requirements; tight regulatory oversight by the
Central Bank.

The mobile financial services provider must open a current account with a commercial
bank on which all moneys owed to the customers are kept; the balance of the account
and the monies owed must be reconciled daily until 4pm at the latest and any
deficiencies compensated until noon of the following day.

Know-your-customer and customer due diligence procedures are as follows:

. For an individual customer with a “level 1” transaction limit: Submission of the
national registration card, driver’s license or passport “if necessary”

. For an individual customer with a “level 2” transaction limit: Verifying the SIM
registration against the mobile network operator’s database or submission of
the national registration card, driver’s license or passport
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. For a business customer with a “level 3” transaction limit: Submission of the
business registration certificate and identification requirements for opening
bank accounts

Depending on whether the customer is an individual or a business and the documents
seen by the agent during the know-your-customer and customer due diligence
procedure, there are the following transaction limits; these limits do not apply for
payments to merchants and financial institutions, payments for utility bills, taxes or
government fees.

= “Level 1” limit for an individual customer: Cumulative transaction limit per day

Ks. 50,000; cumulative transaction limit per month Ks. 1 million; maximum
account balance Ks. 200,000

= “Level 2” limit for an individual customer: Cumulative transaction limit per day

Ks. 200,000; cumulative transaction limit per month Ks. 5 million; maximum
account balance Ks. 1 million

. “Level 3” limit for a business customer: Cumulative transaction limit per day Ks.

1 million; cumulative transaction limit per month Ks. 50 million; maximum
account balance Ks. 10 million

Certain obligations to ensure competition and a good service level, e.g. obligation to “be
able to provide services that are interoperable with other mobile financial services
providers”, prohibition for mobile network providers to discriminate against mobile
financial services providers, obligation to comply with prescribed technical standards.

Mobile financial services providers must not create the impression that they are banks,
so they are probably barred from calling their products “mobile banking”.
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TRANSLATION SHOPS AND ESTABLISHMENTS LAW, 2016
(Convenience translation - accuracy not guaranteed)
(2016, Pyidaungsu Hluttaw Law No. 18)
1* Waning of Pya-tho, 1377

(25 January 2016)

The Pyidaungsu Hluttaw hereby enacts this law.

Chapter (1)

Title and definition

1. This law shall be called the Shops and Establishments Law, 2016.

2. Expressions contained in this law shall have meanings given hereunder -

(a)

“Shop” means any premises where goods or objects are either entirely sold or partly
sold against cash payment or on credit or against payment in installments or as a
wholesale or retail business. This expression includes barber-shops, beauty salons,
services for the health and beautification of the body, goldsmiths, radio, television and
phone services, book-binding services, copying services, photo shops, pawn shops,
upholstery sewing shops, laundries, cobbler shops, tailor’s shops, commercial services
consisting in the repair and installation of computers and electronic devices, and any
place so specified by a notification promulgated by the ministry under this law.
However, this expression excludes commercial establishments, public entertainment
establishments, workshops and industrial establishments.

“Commercial establishment” means advertisement services, commission services,
goods transportation agency services and the establishments of commercial agency
services. This expression includes industrial establishments and commercial
establishments, insurance companies, companies, private banks, service agencies,
advertisement services, private job searching services, servicing businesses, private
schools, private clinics, hotels, motels, guest-houses and tour services, places for doing
sports, toll gates which collect town admission fees, road using fees or bridge admission
fees, and any place so specified by a notification promulgated by the ministry under this
law. However, this expression excludes shops and public entertainment establishments.



(c)

(h)

(1)
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“Public entertainment establishment” means cinemas, theatres, clubs, entertainment
halls [translator’s note: e.g. ballrooms, wedding halls], video rooms, karaoke rooms,
amusement arcades, recreational places [translator’s note: e.g. a water park], parks,
gardens and playgrounds.

“Industrial establishment” means any industrial business which is not covered by the
Factories Act, 1951.

“Establishment” means commercial establishments, entertainment establishments,
industrial establishments and any other establishment so specified by a notification
promulgated by the ministry under this law.

“Employer” means the owner of a shop or establishment, or the administrator or official
representative of the employer managing that shop or establishment, or the heir if the
owner passed away, or anyone to whom shares were officially transferred.

“Manager” means a person who is officially employed to decide and perform according
to this law on behalf of the employer of the shop or establishment and whose name has
been notified to the inspector.

“Employee” means a worker who works either entirely or primarily for a business if the
business is a shop or establishment. This expression includes clerks, postmen,
treasurers, watchmen, security personnel, cleaners, drivers, motor vehicle assistants
and cooks. However, the expression excludes the employer and the employer’s
husband, wife, son, daughter, parent, brother and sister.

“Ministry” means the Ministry of Labour, Employment and Social Security.
“Department” means the Factories and Labour Law Inspection Department.

“Inspector General” means the Director General of the Factories and Labour Law
Inspection Department.

“Inspector” means any inspector who is appointed by the Factories and Labour Law
Inspection Department.

Chapter Il

Objectives

The objectives of this law are as follows.



(b)

(d)
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To fix the working hours of the employees of shops and establishments;
to assure that wages are paid correctly [literally: “to receive wages correctly”];
to have a safe workplace;
to protect the right to stay healthy.
Chapter lli

Duties and powers of the Inspector General and the Inspectors

The ministry may appoint inspectors to implement the objectives of this law in accordance with

the composition of the employees [“composition of the employees” = literal translation;

probably means the number and functions of the officers of the Factories and Labour Law

Inspection Department].

The Inspector General may use the following vested powers as well as the powers of the

inspector [i.e., the Inspector General may also do what the simple inspectors are allowed to do]

throughout the Union of Myanmar.

(a)
(b)

(c)

Ability to assign the relevant area to the inspectors

Giving permission to shops, establishments and public entertainment establishments
which need to open 24 hours per day.

Giving permission to prosecute, and instructing any inspector to prosecute, a person
who violated the provisions of this law.

Any inspector -

(a)

(c)

May enter a place believed to be a shop or establishment within his district for cases
under this law, showing the inspector identity card. The inspector shall enter with two
witnesses if it is night. In addition to inspecting the records and documents, electronic
records and notices, he may take and copy picture and video records regarding the work
procedures, and may make other necessary enquiries.

May, with a warrant and two witnesses, seize the documents of a, and evidence and
other technology-based evidence at, a shop or establishment as exhibit in court.

However, nobody shall, according to this section, be required to give an answer or
evidence which may cause him to be accused of a crime.

-9-
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Chapter (IV)

Provisions on working hours

The employer -

(a) Shops and commercial establishments shall be closed from 11:00 pm to 5:00 am in
general. However, it is, during the 30 minutes that follow, possible to sell to, or serve, a
customer who is waiting to purchase, or to be served, at 11:00 pm.

(b) Shall violate no provision of sub-section (a).
The employer -

(a) Public entertainments excluding theatres, entertainment shows and free
entertainments shall be closed from 1:00 am to 5:00 am.

(b) Shall violate no provision of sub-section (a).
The employer -

(a) Shall request in advance permission from the ministry for a shop, establishment or
public entertainment establishment which has to open for 24 hours according to the
nature of the business type, but shall observe section (11).

(b) Shall not open for 24 hours without permission under sub-section (a).

The employer may inform the ministry in advance and act accordingly if it is necessary to open
for 24 hours according to the nature of the business type of the following shops, commercial
establishments and publish entertainment establishments.

(a) Shops, toll gates, hotels, motels, guest-houses, lodging houses and clubs in the area of
an airport, harbor, bus-station or railway station

(b) Hospitals, clinics, shops which sell medicine and pharmaceutical products

(c) Services consisting in the distribution of electricity, liquefied gas [“liquefied gas” = literal
translation] or water to the public, communication services, and services, shops and
establishments essential to the public which are exempt by notification of the ministry

(a) No worker working at a shop or establishment shall be requested to work more than 8
hours per day and 48 hours per week. Nevertheless, with the agreement of the worker,
he may work more than 8 hours per day or 48 hours per week under the law.

-10 -
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15.

(a)

(a)

(d)

(e)
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Total hours for overtime shall not be more than 12 hours in any week. However, the
total overtime shall not be more than 16 hours within a week where required in special
cases. Furthermore, an employee shall not work past 12 o’clock midnight.

No worker working at a shop or establishment shall be required or allowed to work for
more than 4 consecutive hours without a rest of at least 30 minutes. Furthermore, the
total of the break time and the working hours shall not be more than 11 hours per day
including overtime and 1 hour of break time at a shop or commercial establishment or
public entertainment establishment.

A person who works as watchman or security guard may not be given break time to take
rest under sub-section (a).

Nobody under the age of 14 shall be allowed or required to work at a shop or at an
establishment.

Nobody under the age of 16 shall be allowed to work more than the designated work
time at a shop or at an establishment.

Anyone who is over 14 and under 16 may work with the permission of a doctor stating
in a recommendation letter that the person is fit to work. However, this person shall not
be allowed to work more than 4 hours per day.

Nobody over 14 and under 16 shall be allowed or required to work from 6:00 pm to 6:00
am.

Nobody over 14 and under 16 shall be allowed or required to work at another shop or
establishment on the same day after working at a shop or establishment.

No worker under 18 shall be allowed or required to perform work of a dangerous type
or work at a dangerous workplace.

Anyone between 16 and 18 shall, with the recommendation of a doctor, be allowed to
work at workplaces where it is safe and there is no impact on the mental and physical
development, provided that this person has finished proficiency training for the relevant
job, is able to understand and follow the directives for health and safety at the
workplace, and is fit and healthy.

The employer -

-11 -
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20.
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(a) Shall designate at least one day per week as off-day for the worker at the respective
shop or establishment.

(b) Shall not deduct the rightful salary of the worker for the off-day under sub-section (a).

The employer shall pay the salary not later than 7 consecutive days after the salary payment
period of the worker at the shop or establishment.

The employer -

(a) Shall calculate and pay the overtime fees in compliance with the agreed overtime
payments based on the worked overtime hours.

(b) Shall not request overtime work without paying overtime fees according to sub-section

(a).
Chapter V
Duties of employees
The employee -

(a) Shall comply with the employment contract which was concluded according to the
Employment and Skill Development Law.

(b) Shall maintain the goods and the facilities in a way that they do not break, get lost or get
wasted.

The employee -

(a) Shall work with full effort in order to fulfill the specified function and in order to
improve [performance].

(b) Shall systematically claim his rights and entitlements under the law from the employer.
Chapter VI
Duties of the employer

The employer shall send a notice in the specified form to the inspector together with a copy of
the permit from the relevant department or committees within 10 days from the date of
opening the shop or establishment, moving and opening the shop or establishment at another

-12 -
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place, changing the type of business, enlarging the business, changing the owner, closing down

the shop or establishment, employing an employee or making changes to the employment.

In the cases of this law, the employer -

(a)

(b)

22.

23.

Shall arrange the respective documents, lists, contracts, evidence, forms and samples to
be inspected by the inspector.

Shall, upon request, submit the registration book kept under this law and the rules,
evidence of being the owner or documents regarding the business of any shop or
establishment to the inspector.

The employer shall post a notice of the different work times at a visible space in the
workplace.

The employer shall inform the employees of their rights and entitlements.
Chapter VII

Safety of the workplace and health

The employer shall comply with the following at every shop and establishment.

(a)
(b)
(c)

(e)

Shall arrange for cleaning, good ventilation, and health.
Shall arrange for fresh air and sufficient light.
Shall arrange for it not being louder than the specified noise level.

Shall arrange for the prevention of overheating [literal translation] and the prevention
of fire hazards.

Shall arrange for sufficient first aid boxes and medicine for the employees according to
the provisions.

Chapter VIII

Offences and penalties

Any employer convicted of having violated any provision of section (7) or (8) shall be punished
with a fine of least Ks. 100,000 and at most Ks. 500,000.

-13 -
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29.

30.

31.

32.

33.
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Any employer convicted of having violated any provision of section (9), (10) or subsection (a) of
section (12) shall be punished with imprisonment of not more than 3 months or with a fine of at
least Ks. 1,000,000 and at most Ks. 3,000,000 or with both.

Any employer convicted of having violated any provision of section (13) or (14) shall be punished
with imprisonment of not more than 6 months or with a fine of at least Ks. 5,000,000 and at
most Ks. 10,000,000 or with both.

Any employer convicted of having violated any provision of section (15), (16) or (17) shall be
punished with imprisonment of not more than 3 months or with a fine of at least Ks. 3,000,000
and at most Ks. 7,500,000 or with both.

Any employee convicted of having failed to comply with the provisions of subsection (b) of
section (18) shall be punished with not more than 3 months imprisonment or with a fine or with
both.

Any employer convicted of having failed to comply with any provisions of section (21), (22) or
(23) shall be punished with imprisonment of not more than 3 months or with a fine of at least
Ks. 300,000 and at most Ks. 500,000 or with both.

Any employer or employee convicted of recidivism after having been convicted of a violation of
any provision of this law or a failure to comply with an obligation shall be punished with twice
the specified highest penalty.

Chapter (9)
Miscellaneous

(a) The employee may complain to the inspector by sending, within 3 months from the date
of the violation of a provision of this law, a report to the inspector.

(b) When the inspector receives a report according to subsection (a), he shall check it as
required and if it is correct, the inspector shall sue the employer with the permission of
the Inspector General.

(c) No court of law shall take action except when there is a suit by the inspector with regard
to a penalized offence according to this law.

The inspector may sue the employer or manager with the permission of the Inspector General if
the employer or manager is found to have violated, or failed to comply with, a provision of this
law, of the rules, or the issued directives.
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39.
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This law shall not apply to the following -

(a) Street shops;

(b) shops which sell at occasional public entertainments or public shows;
(c) entertainment shops or establishments which stage temporary public events.
(a) Any partner of a joint venture, any owner of a personally owned shop or establishment,

and any officially registered shareholder is considered to be an employer and may be
sued under this law. However, this person shall only be considered to be an employer
according to the provisions of this law until the joint venture or establishment has
finalized the appointment of a person as an employer for the matters [under this law],
sent a notice to the inspector and received a notice from the inspector stating that the
name was erased.

(b) Any director of the company if the shop or establishment is a publicly owned company,
any member of the board of directors of the company if it is a non-publicly owned
company, and any shareholder may be sued as employer under this law. Furthermore,
any member of the board of directors may be considered to be an employer for cases
under this law before the inspector has received notice erasing the proposed name, or
before termination as shareholder [literal translation].

If, on the day of this law coming into force, the entitlement of the employee at the shop or
establishment is, according to the current law, according to contract or according to custom,
better than the entitlement given to him under this law, the employee shall have the original
entitlement.

By-laws, notifications, orders, directives and procedures which were issued under to the Shops
and Establishments Act, 1951 shall continue to be in force if they are not against the provisions
of this law.

When implementing the provisions of this law -

(a) The ministry may issue by-laws, rules and regulations with the agreement of the Union
Government.

(b) The ministry and the department may issue notifications, orders, directives and
procedures.

The Shops and Establishments Act, 1951 is repealed by this law.
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| have hereby signed under the Constitution of the Republic of the Union of Myanmar.
Thein Sein
President of the State

The Republic of the Union of Myanmar
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CONTACT

Lincoln Legal Services (Myanmar) Ltd.

La Pyi Wun Plaza, Room 103 (ground floor),
37, Alan Pya Pagoda Road, Dagon Township,

Yangon, Myanmar
Phone: +95-9-262546284
E-mail: info@lincolnmyanmar.com

Homepage: Comingsoon...
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